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reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit and retain 
such records for a period of not less 
than three (3) years. The Copyright 
Owner or Performer requesting the 
verification procedure shall retain the 
report of the verification for a period of 
not less than three (3) years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and qualified audi-
tor, shall serve as an acceptable 
verification procedure for all parties 
with respect to the information that is 
within the scope of the audit. 

(f) Consultation. Before rendering a 
written report to a Copyright Owner or 
Performer, except where the auditor 
has a reasonable basis to suspect fraud 
and disclosure would, in the reasonable 
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the 
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Des-
ignated Agent being audited in order to 
remedy any factual errors and clarify 
any issues relating to the audit; Pro-
vided that the appropriate agent or em-
ployee of the Designated Agent reason-
ably cooperates with the auditor to 
remedy promptly any factual errors or 
clarify any issues raised by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner or Performer re-
questing the verification procedure 
shall pay the cost of the procedure, un-
less it is finally determined that there 
was an underpayment of ten percent 
(10%) or more, in which case the Des-
ignated Agent shall, in addition to pay-
ing the amount of any underpayment, 
bear the reasonable costs of the 
verification procedure; Provided, how-
ever, that a Designated Agent shall not 
have to pay any costs of the 
verification procedure in excess of the 
amount of any underpayment unless 
the underpayment was more than 
twenty percent (20%) of the amount fi-
nally determined to be due from the 
Designated Agent and more than 
$5,000.00. 

§ 261.8 Unclaimed funds. 
If a Designated Agent is unable to 

identify or locate a Copyright Owner or 
Performer who is entitled to receive a 
royalty payment under this part, the 
Designated Agent shall retain the re-
quired payment in a segregated trust 
account for a period of three (3) years 
from the date of payment. No claim to 
such payment shall be valid after the 
expiration of the three (3) year period. 
After the expiration of this period, the 
unclaimed funds of the Designated 
Agent may first be applied to the costs 
directly attributable to the adminis-
tration of the royalty payments due 
such unidentified Copyright Owners 
and Performers and shall thereafter be 
allocated on a pro rata basis among the 
Designated Agents(s) to be used to off-
set such Designated Agent(s) other 
costs of collection and distribution of 
the royalty fees. 

PART 262—RATES AND TERMS FOR 
CERTAIN ELIGIBLE NON-
SUBSCRIPTION TRANSMISSIONS, 
NEW SUBSCRIPTION SERVICES 
AND THE MAKING OF EPHEM-
ERAL REPRODUCTIONS 

Sec. 
262.1 General. 
262.2 Definitions. 
262.3 Royalty fees for public performance of 

sound recordings and for ephemeral re-
cordings. 

262.4 Terms for making payment of royalty 
fees and statements of account. 

262.5 Confidential information. 
262.6 Verification of statements of account. 
262.7 Verification of royalty payments. 
262.8 Unclaimed funds. 

AUTHORITY: 17 U.S.C. 112(e), 114, 801(b)(1). 

SOURCE: 69 FR 5695, Feb. 6, 2004, unless oth-
erwise noted. 

§ 262.1 General. 
(a) Scope. This part 262 establishes 

rates and terms of royalty payments 
for the public performance of sound re-
cordings in certain digital trans-
missions by certain Licensees in ac-
cordance with the provisions of 17 
U.S.C. 114, and the making of Ephem-
eral Recordings by certain Licensees in 
accordance with the provisions of 17 
U.S.C. 112(e), during the period 2003– 
2004 and in the case of Subscription 
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Services 1998–2004 (the ‘‘License Pe-
riod’’). 

(b) Legal compliance. Licensees rely-
ing upon the statutory licenses set 
forth in 17 U.S.C. 112 and 114 shall com-
ply with the requirements of those sec-
tions, the rates and terms of this part 
and any other applicable regulations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this 
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and services shall apply in lieu 
of the rates and terms of this part to 
transmissions within the scope of such 
agreements. 

§ 262.2 Definitions. 
For purposes of this part, the fol-

lowing definitions shall apply: 
(a) Aggregate Tuning Hours means the 

total hours of programming that the 
Licensee has transmitted during the 
relevant period to all Listeners within 
the United States from all channels 
and stations that provide audio pro-
gramming consisting, in whole or in 
part, of eligible nonsubscription trans-
missions or noninteractive digital 
audio transmissions as part of a new 
subscription service, less the actual 
running time of any sound recordings 
for which the Licensee has obtained di-
rect licenses apart from 17 U.S.C. 
114(d)(2) or which do not require a li-
cense under United States copyright 
law. By way of example, if a service 
transmitted one hour of programming 
to 10 simultaneous Listeners, the serv-
ice’s Aggregate Tuning Hours would 
equal 10. If 3 minutes of that hour con-
sisted of transmission of a directly li-
censed recording, the service’s Aggre-
gate Tuning Hours would equal 9 hours 
and 30 minutes. As an additional exam-
ple, if one Listener listened to a service 
for 10 hours (and none of the recordings 
transmitted during that time was di-
rectly licensed), the service’s Aggre-
gate Tuning Hours would equal 10. 

(b) Broadcast Simulcast means 
(1) A simultaneous Internet trans-

mission or retransmission of an over- 
the-air terrestrial AM or FM radio 
broadcast, including one with pre-
viously broadcast programming sub-
stituted for programming for which 
requisite licenses or clearances to 

transmit over the Internet have not 
been obtained and one with substitute 
advertisements, and 

(2) An Internet transmission in ac-
cordance with 17 U.S.C. 114(d)(2)(C)(iii) 
of an archived program, which program 
was previously broadcast over-the-air 
by a terrestrial AM or FM broadcast 
radio station, in either case whether 
such Internet transmission or retrans-
mission is made by the owner and oper-
ator of the AM or FM radio station 
that makes the broadcast or by a third 
party. 

(c) Business Establishment Service 
means a service making transmissions 
of sound recordings under the limita-
tion on exclusive rights specified by 17 
U.S.C. 114(d)(1)(C)(iv). 

(d) Copyright Owner is a sound record-
ing copyright owner who is entitled to 
receive royalty payments made under 
this part pursuant to the statutory li-
censes under 17 U.S.C. 112(e) or 114. 

(e) Designated Agent is the agent des-
ignated by the Librarian of Congress as 
provided in § 262.4(b). 

(f) Ephemeral Recording is a phono-
record created for the purpose of facili-
tating a transmission of a public per-
formance of a sound recording under 
the limitations on exclusive rights 
specified by 17 U.S.C. 114(d)(1)(C)(iv) or 
for the purpose of facilitating a trans-
mission of a public performance of a 
sound recording under a statutory li-
cense in accordance with 17 U.S.C. 
114(f), and subject to the limitations 
specified in 17 U.S.C. 112(e). 

(g) Licensee is a person or entity that 
(1) Has obtained a compulsory license 

under 17 U.S.C. 114 and the imple-
menting regulations therefor to make 
eligible nonsubscription transmissions, 
or noninteractive digital audio trans-
missions as part of a new subscription 
service (as defined in 17 U.S.C. 
114(j)(8)), or that has obtained a com-
pulsory license under 17 U.S.C. 112(e) 
and the implementing regulations 
therefor to make Ephemeral Record-
ings for use in facilitating such trans-
missions, or 

(2) Is a Business Establishment Serv-
ice that has obtained a compulsory li-
cense under 17 U.S.C. 112(e) and the im-
plementing regulations therefor to 
make Ephemeral Recordings, but not a 
person or entity that: 
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